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Una din preocupările comunităţii maritime internaţionale a fost de a statua reglementări pentru prevenirea abordajului pe mare şi reguli de navigaţie de natură a atenua riscurile de coliziune. Pornind de la acest aspect, articolul îşi propune să înfăţişeze principalele reglementări ale abordajului maritim conţinute de convenţiile internaţionale: Convenţia de la Bruxelles 1910 pentru unificarea anumitor reguli în materie de abordaj, în Convenţia internaţională pentru unificarea anumitor reguli referitoare la competenţa penală în materie de abordaj şi alte evenimente de navigaţie, Bruxelles 1952 şi repectiv Convenţia internaţională pentru unificarea anumitor reguli referitoare la competenţa civilă în materie de abordaj, Bruxelles 1952. De maximă importanţă este şi Regulamentul internaţional din 1972 pentru prevenirea abordajelor pe mare (COLREG).
Abordajul maritim, va fi înfăţisat şi în sistemul Codului Comercial român şi în legile speciale, însoţit de un examen succint al jurisprudenţei.
One of the concerns of international maritime community has been the setting of regulations to prevent collisions at sea and sailing regulations aimed at diminishing collision risks. To this end, a series of conventions were signed in this field: The International Convention for the Unification of Certain Rules of Law With Respect to Collision Between Vessels, Brussels, 23 September 1910, which entered into force on 1 March 1913, The International Convention on Certain Rules Concerning Civil Jurisdiction in Matters of Collision, 1952, which entered into force on 14 September 1955, The International Convention for the Unification of Certain Rules Relating to Penal Jurisdiction in Matters of Collision or Other Incidents of Navigation, 1952, Brussels, 10 May 1952 which entered into force on 20 November 1955 and Convention on the International Regulations for Preventing Collision at Sea(COLREG), London, 1972, which entered into force on 15 July 1977.
Also, two convention drafts were drawn up: The Draft International Convention for the Unification of Certain Rules Concerning Civil Jurisdiction, Choice of Law, and Recognition and Enforcement of Judgments in Matters of Collision, Rio de Janeiro, September 1977 and The Draft Rules for the Assessment of damages in Maritime Collisions (“Lisbon Rules”), 29 February 1988. The Lisbon Rules 1987, are a set of rules on the assessment of damages in ship collision prepared by the Comite Maritime International and adopted at Lisbon in 1987. The Rules do not have the force of law, but are intended rather as guidelines for judges, arbitrators, insurers, average adjusters and other sconcerned with evaluating collision damages. They may also be chosen by the parties to a collision dispute, after it arises, to govern damage assessment.
The International Convention for the Unification of Certain Rules of Law With Respect to Collision Between Vessels, Brussels, 23 September 1910
According to the Brussels Convention for the Unification of Certain Rules of Law with respect to Collisions, (Brussels, 1910), without consideration for the waters where a collision occurred, in case of collision between sea-going vessels or between sea-going vessels and vessels of inland navigation, the following provisions are applied: if the collision is accidental, if it is caused by force majeure, or if the cause of the collision is left in doubt, the damages are borne by those who have suffered them (Article 2); – if the collision is caused by the fault of one of the vessels, liability to make good the damages attaches to the one which has committed the fault (Article 3) -if two or more vessels are in fault the liability of each vessel is in proportion to the degree of the faults respectively committed. Provided that if, having regard to the circumstances, it is not possible to establish the degree of the respective faults, or if it appears that the faults are equal, the liability is apportioned equally. [2]
The damages caused, either to the vessels or to their cargoes or to the effects or other property of the crews, passengers, or other persons on board, are borne by the vessels in fault in the above proportions, and even to third parties a vessel is not liable for more than such proportion of such damages.
In respect of damages caused by death or personal injuries, the vessels in fault are jointly as well as severally liable to third parties, without prejudice however to the right of the vessel which has paid a larger part than that which, in accordance with the provisions of the first paragraph of this Article, she ought ultimately to bear, to obtain a contribution from the other vessel or vessels in fault (Article 3).
It is left to the law of each country to determine, as regards such right to obtain contribution, the meaning and effect of any contract or provision of law which limits the liability of the owners of a vessel towards persons on board. The collision caused by a pilot, even if the pilotage is compulsory, does not exempt vessels from responsibility in case of collision.[2]
The right of action for the recovery of damages resulting from a collision is not conditional upon the entering of a protest or the fulfilment of any other special formality. All legal presumptions of fault in regard to liability for collision are abolished (Article 6).
Actions for the recovery of damages are barred after an interval of two years from the date of the casualty. The period within which an action must be instituted for enforcing the right to obtain contribution permitted by paragraph 3 of Article 4, is one year from the date of payment. The grounds upon which the said periods of limitation may be suspended or interrupted are determined by the law of the court where the case is tried (Article 7).[2]
The main consequence of the 1910 Convention was the replacement of the “divided damages” principle (equal share of responsibility, irrespective of the extent of the contribution of each party to the collision) by the principle of “proportional fault”. The “divided damages” principle shall not be mistaken with the principle of “contributory negligence” based on which a plaintiff was deprived by his possibility to recover his damage from the defendant in tort if the plaintiff’s own fault or negligence led to the loss or the damage even to the smallest extent. [11]
Another significant consequence was the application of the lex fori principle in terms of civil liability in case of vessels belonging to the contracting parties similar to the other cases stipulated by national laws.[10]
Great Britain adopted the 1910 Convention, but transposed its provisions onto a domestic act, i.e. the 1911 Maritime Convention Act stipulating that the proportional fault principle applies to damages caused to the vessel and its cargo and in respect of personal injuries or death, the damages may be recovered from the party in fault. The 1995 Merchant Shipping Act which partly abrogated the 1911 Maritime Convention Act currently stipulates in the English legislation the proportional fault principle in case of collisions.[6]
The United States did not adopt the 1910 Convention, but the proportional fault principle was introduced by the Suprem Court of the United States as a result of the process U.S.v.Reliable Transfer Co.421 U.S. 397, 1975, AMC 541(1975). The proportional fault principle only applies in case of damage to the vessels whereas damage to the cargo can be entirely recovered from the vessel in fault for the collision.
Romania adhered to the Convention by means of Royal Decree no. 2291 of January 17, 1913 published in Legal Gazette of Romania no. 231 of January 17, 1913. As opposed to other states, Romania did not develop the provisions of the Convention by means of other acts. Instead, in the Romanian Commercial Code, Title VIII, On damages caused by collision, Article 672-677, the main provisions on collision had already been stipulated, provisions which were also completed by Article 998, 999, 1000, 1003 of the Civil Code.
According to Article 672 of the Commercial Code a collision caused by accident or by force majeure does not entitle to compensation. If the collision is caused by the fault of one of a vessel, that vessel is liable for the damage and the losses incurred, and the compensations for personal injuries or death are privileged to the extent that the amount does not suffice to cover the prejudice (Article 673 of the Commercial code).[8]
Another situation stipulated by Article 674 of the Commercial code is the joint fault of vessels or the impossibility to establish the fault in case of collision. In this case, either vessel bears the losses and the damage without a right to compensation, but with the obligation to solely pay for the damages and losses caused to the cargo and personal injuries cause to any persons. Finally, when the collision is caused by a third vessel and not by the two ships colliding, the first vessel bears the entire liability for the damage caused (Article 676 of the Commercial Code).
According to Article 675 of the Commercial Code ship owners and injured persons are entitled to appeal against culpable persons. The Commercial code stipulates a 3-day-period within which the compensation action (the sea protest) has to be forwarded to the first port of call or to the local authorities where the collision occurred. This provision does not affect the right to action of persons who were not onboard or who had no possibility to manifest their will (Article 677 of the Commercial code).[8]
The International Convention on Certain Rules Concerning Civil Jurisdiction in Matters of Collision, 1952, Brussels, 10 May 1952
The application domain of this Convention as stipulated by Article 8 regards the situation in which all the vessels have the nationality of the Contracting party. The application of the convention to citizens of a noncontracting state is conditioned by mutuality. When all the parties concerned are citizens of the same state as the court of law notified, the national law, not the Convention, is applied.
By Article 1 paragraph 1 (a-c) an alternative competence for bringing action to the court of law as a result of a collision between sea-going vessels or between sea-going vessels and vessels of inland navigation. Thus, the competent authority may be the court of law where the defendant has his residence or where one of the registered offices of his business are placed; the court of law where an embargo was laid on a defendant ship or on other vessel belonging to the same defendant or to the same place where the embargo could be laid on and where the defendant placed a bail or other bond; the court of law at the place of collision when it occurred in harbours or roadsteads as well as in inland waterways. The plaintiff decides which of these courts is competent(Article 1 paragraph 2) or the parties may agree on choosing a jurisdiction or arbitration.[3]
In Article 3 of the Convention the counterclaim, plurality of plaintiffs and collisions of several vessels are stipulated. Counters claims shall be brought before the court competent to settle the main request (Article 3 paragraph 1). In case of several plaintiffs, each of them shall be entitled to bring their own action before the court settling the action on the same collision against the same party (Article 3 paragraph 2). The court is competent to judge on all actions resulted from a collision where several vessels are involved (Article 3 paragraph 3).
According to Article 4 of the Convention, the fact resulting in the damage is caused either by carrying out or failure to carry out a maneuver or by failure to abide by the regulations.[3]
Great Britain ratified the International Convention on Certain Rules Concerning Civil Jurisdiction in Matters of Collision, 1952, Brussels, on 18 March 1952. In Great Britain, under the name of general law of maritime torts the English internal law, i.e. lex fori is applied.[10]
The United States did not ratify the Convention, but they apply lex fori in turn, with some exceptions such as when both ships fly the same flag, a situation in which the common law of the two vessels is applied.[10]
Romania adhered to the International Convention for the unification of certain rules on civil competence in matters of collisions by Law 89 of November 1, 1995. Its provisions are completed by provisions of Law 105 of September 22, 1992 regarding private international law relations, stipulating by Article 150 the jurisdictional competence in case of collision. According to Article 150 paragraph 6 of Law 105/1992 Romanian courts are competent to judge in law suits on collisions in open seas or in a place which is subject to no jurisdiction of any state if: the vessel sails under the Romanian flag; the place of destination or the first port of call where the vessel arrives is on Romanian territory; the vessel was laid an embargo on in Romania; the defendant is resident in Romania.[9]
In practice, there is a differentiated establishing with respect to applying the provisions regarding civil competence in case of collision as provided by the 1952 International Convention or by Law 105/1992. The International Convention on Certain Rules Concerning Civil Jurisdiction in Matters of Collision shall be applied in the case of collision between two vessels under the flag of the contracting states, on the grounds of the specialia generalibus derogant principle. In case of vessels involved in the collision, which are not under the flag of any contracting parties, as well as in case that only one of them sails under the flag of a contracting state, Law 105/1992 is applied, according to the res inter alios acta principle.[12]
The Convention on the International Regulations for Preventing Collisions at Sea (COLREG)
The 1972 Convention was designed to update and replace the Collision
Regulations of 1960 which were adopted at the same time as the 1960 SOLAS Convention. One of the most important innovations in the 1972 COLREGs was the recognition given to traffic separation schemes-Rule 10 gives guidance in determining safe speed, the risk of collision and the conduct of vessels operating in or near traffic separation schemes. The first such traffic separation scheme was established in the Dover Strait in 1967. It was operated on a voluntary basis at first but in 1971 the IMO Assembly adopted a resolution stating that that observance of all traffic separation schemes be made mandatory and the COLREGs make this obligation clear. [1]
The COLREG’s include 38 rules divided into five sections: Part AGeneral; Part B-Steering and sailing; Part C-Lights and Shapes; Part D-Sound and Light signals; and Part E -Exemptions. There are also four Annexes containing technical requirements concerning lights and shapes and their positioning; sound signaling appliances; additional signals for fishing vessels when operating in close proximity and international distress signals. The COLREGs were amended on 19 November 1981, on 19 November 1987, on 19 October 1989, on 4 November 1993, on 29 November 2001.
COLREG is applied to all sea-going vessels at sea and on all neighbouring waters where they have access.One of the most important provisions on which may solutions of legal practice are based, is the one contained by Rule no. 2: “no provision of these regulations exempts any vessel or her owner, her master or her crew from the consequences of any negligence both with respect to failure to observe these regulations and to taking the necessary measures imposed by seafarers’ experience or by special circumstances of the vessel.”[1]
Great Britain signed the Convention on the International Regulations for Preventing Collisions at Sea (COLREG), (London, 1972) and applied it domestically by means of Merchant Shipping (Distress signals and Prevention of Collisions) Regulations 1996. [7]
The United States ratified the Convention on the International Regulations for Preventing Collisions at Sea on November 23, 1976. Removed from the Code of Federal Regulations on April 1, 1996, it remained applicable.
Romania adhered to the International Regulations for Preventing
Collisions at Sea by means of Decree no. 239 of December 23, 1974, published in Legal Gazette no. 170 of December 31, 1974 and accepted international amendments.
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